











“37.  Among various PAC-MAN products distributed by Opposer, PAC-MAN game
application for iPhong and iPad is marketed most extensively around the world. The
application may be downloaded through the following link:
https://itunes.apple.com/us/app/pac-man/id281656475?mi-8.  In addition, Opposer
distributes the game application 135 countries and territories including the Philippines.

*38. Moreover, PAC-MAN is alos part of the collection of the Smithsonian Institute in
Washington, D.C. and New York’s Museum of Modern Art, The brand PAC-Man also

has the highest brand awareness among the American consumers. xxx”
To support its opposition, the Opposer submitted as evidence the following:

copy of Cert. of Reg. No. 4-2010-001580 for the mark “PAC-MAN”;
copy of Cert. of Re. No. 4-2010-001581 for the mark “PAC-MANIA”;
CD-ROM containing worldwide registrations of the mark “PAC-MAN";
copy of Guinness Book of Records Certificate showing “PAC-MAN” as the
most successful coin-operated game in the world,;
5. CD-ROM containing advertisements and promotional paraphernalia of Namco
Bandai Games, Inc.;
6. copy of print-outs of the website
http://www .bandainamcogames.com/home.html.-outs
7. print —outs of website pages of Namco Bandai Games Inc;
List of applications and revenue generated for downloading the application
PAC-MAN;
9. copy of decision in the opposition case in Korea Intellectual Property Office;
10. copy of Annual Report for 2014;
11. notarized and legalized affidavit of Satoshi Oshita, dated 22 Oct. 2014; and
12. notarized and legalized affidavit of Satoshi Oshita, dated 22 Oct. 20144
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This Bureau served upon the Respondent-Applicant a “Notice to Answer” on 21
November 2014. The Respondent-Applicant, however, did not file an Answer.

Should the Respondent-Applicant be allowed to register the trademark
FRABELLE FOODS PACMAN HOTDOGS?

Records show that at the time Respondent-Applicant filed its trademark
application, the Opposer already has existing registrations for the marks PAC-MAN and
PAC-MANIA under Cert. of Reg. No. 4-2010-001580 and Cert. of Reg. No. 4-2010-
001581, both issued on 5 August 2010. The goods covered by the Opposer’s trademark
registrations are goods under Class 09, namely: “entertainment software, computer game
programs, downloadable pictures, motion pictures, movies and music, electronic
publications, additional data for computer games (downloadable) and class 41, namely:
"providing information about video games, computer games, amusement machines,
amusement cenler or amusement parks through telecommunication or computer
networks, providing video games, computer games, sound or images, or movies through
telecommunication or compuiter networks."

* Exhibits “A" to “L” with submarkings



The mark applied for registration by the Respondent-Applicant contains the word
PACMAN. PACMAN is a registered trademark owned by the Opposer. While this
Bureau noticed that the goods indicated in the Respondent-Applicant’s trademark
application are not similar or closely related to those covered by the Opposer’s trademark
registrations, Sec. 123.1(d) of Rep. Act No. 8293, also known as the Intellectual Property
Code of the Philippines (“IP Code”), states:

Section 123. Registrability.-123.1. A mark cannot be registered if it:

{d) is identical with a registered mark belonging to a different
proprietor or a mark with an earlier filing or priority date, in
respect of:

(i) the same goods or services; or

(i) closely related goods or services; or

(iif) if it nearly resembles such a mark as to be Jikely to deceive

or cause confusion; (Underscoring supplied)

Thus, the proscription against trademark registration applies even when the goods and/or
services covered are not similar or closely related, if the resemblance between the marks
involved is “likely to deceive or cause confusion”.

In this regard, “PACMAN?” is an invented word and hence, is a fanciful trademark
and therefore highly distinctive. As pointed out by the Opposer in its Verified Notice of
Opposition:

“24, PAC-MAN is a worldwide well-known videogame created in 1979 by young
designer Toru Ewatani of Nameo Ltd.

*25. On July 1980, video game machines for commercial use were sold in Japan. They
were called PUCK MAN at the time.

“26. On October 31, 1980, it began sale of its video game machines in USA, The
contents were the same as those of Japan but the denomination of the machines was
changed to PAC-MAN. After that, the denomination PAC-MAN has been used
globally. The aforesaid videogame machine was a big hit globally, particularly in Japan,
USA and Ewrope and 293,822 machines were sold between 1981 and 1987 worldwide.

“27. On May 27, 1981, it started selling videogame cartridges for console game
machines Atari 2600. 7,000,000 cartridges were sold PAC-MAN game began the
biggest hit in the cartridges for Atari 2600.

“28. In 1982, Opposer started its sale of videogame machines Ms. PAC-MAN, TV
animation program PAC-MAN produced by Hanna Barbera Production was on ABC
{the American Broadcasting Companies, Inc.) in USA and won 56% audience rating at
its best. On the other hand, Buckner & Garcia sold phonograph records PAC-MAN
Fever and achieved over a million sales in USA”






WHEREFORE, premises considered, the instant Opposition to Trademark
Application No. 4-2014-005410 is hereby SUSTAINED. Let the filewrapper of the
subject trademark be returned, together with a copy of this Decision, to the Bureau of
Trademarks for information and appropriate action.

SO ORDERED.

Taguig City, 04 August 2015.
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