








brinzolamide. Having no connection to the nature, quality or purpose of the goods
“AZOPT” covers, the said mark is highly distinctive.

Succinctly, confusion cannot be avoided by merely adding, removing or
changing some letters of a registered mark. Confusing similarity exists when there is
such a close or ingenuous imitation as to be calculated to deceive ordinary persons,
or such resemblance to the original as to deceive ordinary purchased as to cause
him to purchase the one supposing it to be the other.> Aptly, the Supreme Court
held in the case of Del Monte Corporation vs. Court of Appeals®, thus:

"The question is not whether the two articles are
distinguishable by their label when set side by side but whether the
general confusion made by the article upon the eye of the casual
purchaser who is unsuspicious and off his guard, is such as to likely
result in his confounding it with the original. As observed in several
cases, the general impression of the ordinary purchaser, buying
under the normally prevalent conditions in trade and giving the
attention such purchasers usually give in buying that class of goods
is the touchstone.”

Moreover, it is settled that the likelihood of confusion would not extend not
only as to the purchaser’s perception of the goods but likewise on its origin. Callman
notes two types of confusion. The first is the confusion of goods "in which event the
ordinarily prudent purchaser would be induced to purchase one product in the belief
that he was purchasing the other." In which case, "defendant’s goods are then
bought as the plaintiff’s, and the poorer quality of the former reflects adversely on
the plaintiff’s reputation." The other is the confusion of business. "Here though the
goods of the parties are different, the defendant’s product is such as might
reasonably be assumed to originate with the plaintiff, and the public would then be
deceived either into that belief or into the belief that there is some connection
between the plaintiff and defendant which, in fact, does not exist."”

Furthermore, it is noteworthy that both marks cover goods under Class 05.
The Respondent-Applicant’s application states that it intends to use or uses “DU-
TAZOP” for "pharmaceutical preparation”. Such term is broad enough to include
“ophthalmic pharmaceutical products’, which is covered by the Opposer’s
registration for "AZOPT". Since the marks closely resemble each other, it is highly
possible that one who encoun” s the Respondent-Appl 1t's n 'k will be led to
believe that “"DU-TAZOP” is sponsored by, affiliated with or any way connected to
the Opposer. The field from which a person may select a trademark is practically
unlimited. As in all cases of colorable imitations, the unanswered riddle is why of the
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millions of terms and the combinations of letters and designs available, the
Respondent-Applicant has come up with a mark identical or so closely similar to
another’s mark if there was no intent to take advantage of the goodwill generated
by the other mark.2 The Respondent-Applicant was given an opportunity to explain
how it arrived at its mark but it did not file Answer.

Finally, it is emphasized that the essence of trademark registration is to give
protection to the owners of trademarks. The function of a trademark is to point out
distinctly the origin or ownership of the goods to which it is affixed; to secure to him
who has been instrumental in bringing into the market a superior article of
merchandise, the fruit of his industry and skill; to assure the public that they are
procuring the genuine article; to prevent fraud and imposition; and to protect the
manufacturer against substitution and sale of an inferior and different article as his
product.’ The Respondent-Applicant’s trademark failed to meet this function.

WHEREFORE, premises considered, the instant opposition is hereby
SUSTAINED. Let the filewrapper of Trademark Application Serial No. 4-2012-
011336 be returned, together with a copy of this Decic n, to the Bureau of
Trademarks for information and appropriate action.

SO ORDERED.

Taguig City,

Atty. Z'S2 JANO-PE LIM
A ucicauon wonler
Bureau of egal Affairs
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