ACEUTICALS, INC., } IPC No. 14-2016-00164
Opposer, } Opposition to:
}
} Appln. Seri~' No. 4-2015-012878
-versus- } Date Filed: vo November 2015
}
}
PASCUAL TOTAL HEALTH, INC,, } TM: NEURO E 100
Respondent-Applicant. }
X X

NOTICE OF DECISION

OCHAVE & ESCALONA
Counsel for Opposer
No. 66 United Street,
Mandaluyong City

PASCUAL TOTAL HEALTH INC.
Respondent- Applicant

3F Unit B, One Orion Building

11" Avenue corner 38t Street,
Bonifacio Global City, Taguig City 1634

GREETINGS:

Please be informed that Decision No. 2017 - _dated Z February 2017 (copy
enclosed) was promulgated in the above entitled case.

Pursuant to Section 2, Rule 9 of the IPOPHL Memorandu~ Circular No. 16-007
series of 2016, any party may appeal the decision to the Director  the Bureau of Legall
Affairs within ten (10) days after receipt of the decision togethe with the payment of
applicable fees.

Taguig City, 24 February 2017.

M£
IPRS IV
Bureau of Legal Affairs

ilippines
RTY OFFICE
Intellectual P erty Ce d, McKinley Hill Town Center, For
sww.ipophil.gov.ph
T: ) email@ipophil.gc







the mind of the purchasers will likely result.

“11. Respondent-Applicant's use and registration of the mark ‘NEURO E 100’
will diminish the distinctiveness of Opposer's trademark NEUROGEN- E"

The Opposer’s evidence consists of the following:

1. Exhibit “B” - certified copy of Certificate of Reg. No. 36644 for the trademark
“NEUROGEN-E”;

2. Exhibits “C” - certified copy of the Assignment of Registered Trademark executed
on 11 July 1990 by UNILAB to L.R. Imperial;

3. Exhibit “D” - certified copy of Certificate of Renewal Reg. No. 036644 for the
trademark “NEUROGEN-E”;

4. Exhibits “E” - certified copy of the Assignment of Registered Trademark executed
on 02 July 2013 by L.R. Imperial to Westmont Pharmaceutical, Inc. ;

6. Exhibits “F”, “G”, "H" and “I” - certified true copies of t Affidavits of Use/
Declaration of Actual Use;

7. Exhibit "]" - Certificate of Product Registration No. DR-XY3121>;

8. Exhibits “K” - Sample of product label bearing the traden 'k “NEUROGEN-E”
actually used in commerce; and

8. Exhibit “L” - Certification issued by the Intercontinental Marketing Services (IMS)

and sales performance.

This Bureau issued on 20 April 2016 a Notice to Answer and served a copy thereof to
the Respondent-Applicant on 22 April 2016. The Respondent-Applicant, however, did not file
an Answer. On 10 January 2017, an Order was issued declaring Res jndent-Applicant in
default for failure to file the Answer. Accordingly, the case is deemed sut itted for decision on
the basis of the opposition, the affidavits of witnesses, if any, and the ¢ ‘umentary evidence
submitted by the Opposer.

Should the Respondent-Applicant be allowed to register the mark NEURO E 100?

Opposer anchors its opposition on Section 123.1 (d) of Republ = Act No. 8293, also
known as the "Intellectual Property Code of the Philippines (IP Code), as amended, which
provides:

Section 123. Registrability. - 123.1. A mark cannot be registered if it:
X x X

(d) Is identical with a registered mark belonging to a different proprietor or a mark
with an earlier filing or priority date, in respect of:

i. The same goods or services, or

ii. Closely related goods or services, or

iii. If it nearly resembles such a mark as to be likely to deceive or cause
confusion;

Explicit from the afore-cited provision of the IP Code that whenever a mark subject of
an application for registration resembles another mark which has been registered or has an
earlier filing or priority date, said mark cannot be registered.

The records show that at the time the Respondent-Applicant filed its application for the
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