





Australia, Austria, *-erbaijan, Bahamas, Bahrain, Bangladesh, Belarus, Bermuda,
Bolivia, Saint Bonait ., Bosnia-Herzegovina, Brazil, Canada, China, Colombia, Congo,
Costa Rica, Croatia, Cuba, Curacao, Cyprus, Denmark, Dominican Republic, Ecuador,
Egypt, El Salvador, F opean Union, Guatemala, Guyana, Haiti, Honduras, Hong Kong,
India, Indonesia, Iran  -aq, Ireland, Israel, Jamaica, Jordan, Kazakhstan, Kenya, Kuwait,
Kyrgyzstan, Latvia, Lebanon, Liberia, Lichtenstein, Lithuania, Macedonia, Madagascar,
Malaysia, Mauritius,  2xico, Moldova, Monaca, Mongolia, Montenegro, Morocco, New
Zealand, Nicaragua, = geria, Norway, Oman, Pakistan, Panama, Paraguay, Philippines,
Qatar, Russian Feder. »on, Saudi Arabia, Serbia, Singapore, Sint Maarten, South Africa,
South Korea, Sri Lai 1, Sudan, Sweden, Switzerland, Syrian Arab Republic, Taiwan,
Tajikistan, Tanzania, rinidad, and Tobago, Tunisia, Uganda, Ukraine, United Arab,
United Kingdom, Un d States of America, Uruguay, Uzbekistan, Venezuela, Vietnam
and Yemen.xxx

“3. The trademark LESCOL was first used in the Philippines on September I,
1994.xxx

“4, By virtue of ** : Opposer’s prior registration of the trademark LESCOL around
the world, including t  Philippines, said trademark has become distinctive of Opposer’s
goods and business.

“5. The mark LF”TROL of respondent-applicant is confusingly similar with the
trademark LESCOL ¢ ipposer Novartis AG since:

“(a) The conte ling marks are practically identical since four (4) out of seven (7)
letters in resp.__dent-applicant’s mark are also in opposer’s mark of six (6) letters
only.

“(b) The arrangement of the common letters is the same, with both marks
starting with t letters L-E and ending with the letters O-L.

*(c) The letter S (in LES) in opposer’s mark is also visually similar to the
letter Z (in LEZ) in respondent-applicant’s mark. Clearly, because the
letters and tt  sequence of the letters are practically the same, the
contending m: s look alike.

“(d) Since the 'etters and the syllabic compositions of the contending
marks LESC¢ . and LEZTROL are almost the same, they are also
almost identic... in sound and pronunciation. In fact, LES in opposer’s
mark is phonetically alike as LEZ in respondent-applicant’s mark. The
syllable COL in opposer’s mark and TROL in respondent-applicant’s
mark are also  onetically similar in that both syllables fade in the end of
OL.

“(e) Both marks are word marks in plain letterings | not stylized.
Neither is in color nor compounded with a unique devise or design.
Hence, the similarity between the two (2) marks is even more
pronounced or enhanced.









“25.  Intheeventt tLEZTROL is not available in the drug store or retail outlet, the
sales lady or represer _ive of the drug store or retail outlet would necessarily, under the
Implementing Rules of R.A. No. 9502, inform the buyer of other medicines with the
same generic name ATORVASTATIN CALCIUM such as, for instance, the drug Lipitor
tablet brand which has the same generic equivalent ATORVASTATIN CALCIUM.

XXX

“27.  Since respondent’s ATORVASTATIN CALCIUM is a different generic name
from Opposer’s FLUVASTATIN SODIUM generic name, then the products subject of
this case are not really competing goods since the other is not to be expected as the
generic equivalent or substitute of the other,

“28.  As the produc* in this case are not competing products, the alleged violation of
the IP Code will not a ly especially in this case where prescription drugs are involved.

“29.  In addition, there could be no confusion as to source since the packaging of the
respondent’s LEZTROL products clearly state that the distributor of the product is
METRO PHARMA PHILS, INC., the importer as REGISTRADE PARTNERS CORP.
and the manufacturer as MSN LABORATORIES, LTD.

X

“32. Moreover, co -ary to the Opposer’s allegations, the competing trademarks are
visually and phonetic: v different.

“33.  Respondent’s trademark was coined from the abbreviated term of “less
cholesterol” or LEZT )L. The first syllable is ‘LEZ’ whereas for Opposer, it is ‘LES’.
The second syllable in respondent’s mark is the 4-letter “TROL’ which is a world of
difference to the Opposer’s second syllable in its mark which is the 3-letter ‘COL’. This
apparent difference negates the confusion in the names of the allegedly competing
trademarks.

“34.  Opposer has not mentioned in their Notice of Opposition how they came to term
or coin the trademark LESCOL.

“35.  In other word respondent’s LEZTROL trademark is an original concoction. It
was never intended to vupy, imitate nor replicate another’s trademark.

“36.  Neither is there any cause to believe the respondent’s LEZTROL trademark
would cause confusion or mistake and deceive the public that the goods of the respondent
are owned by the Opposer, or originated from or sponsored by Opposer. In fact, in
respondent’s packaging it is clearly mentioned that the distributor of the product is
METRO PHARMA PHILS. INC., the importer as REGISTRADE PARTNERS CORP.
and the manufacturer as MSN LABORATORIES, LTD.

“37.  On the other hand, Opposer’s packaging reveals that the LESCOL products are
manufactured by NOVARTIS FARMA S.A. Barbera del Valles, Spain and imported by



NOVARTIS HEALT CARE PHILIPPINES, INC. In other words, these are 2 different
products by 2 differer__ ntities. There can be no mistake about that.

XXX

“42.  The packaging and presentation of both parties’ products are also different such
as the font used, the color appearance of the box/packaging, the size of the boxes and the
prominent display of each other’s marks on the box/packaging.

“43.  Besides, the eged confusion to the public as argued by Opposer will never
arise since both par s’ products are prescription drugs dispensed by physician or
medical doctor who i-. _he first place will never be confused with respect to the products
of the parties. As the competing trademarks in this case have different generic names, the
physician or doctor cannot prescribe one for the other because the substitute or
replacement drug sho'd have the same generic name. In other words, Lescol (with the
generic name FLUVZ TATIN SODIUM) cannot substitute for Leztrol (with the generic
name ATORVASTA" N CALCIUM) and vice-versa. So the fear that the physician or
doctor could commit « .nistake in the prescription is more imagined than real xxx”

The Respondent-Applicant submitted as evidence, the following:

1. Affidavit of Nor an Z. Baza dated 3 May 2013 ;

Corporate Secrewary’s Certificate authorizing Norman Z. Basa to represent respondent

Metro Pharma;
Articles of Incorporation of Metro PharmaPhils., Inc.;

(98]

4. Certified true copy of License-to-Operate of respondent Metro Pharma from the Food

and Drug Admir tration;
Official Receipt 10r renewal of FDA registration for the year 2012-2013;
Certificate of Product Listing issued by the FDA for LEZTROL;

O\ L

7. Pictures of LEZ OL and LESCOL with comparative side-by-side pictures; Actual

product sample ¢« LEZTROL,; and
8. Actual products 1ple of LESCOL?

On 16 September 2013, the Preliminary Conference was terminated and Opposer has
been deemed to have waived its right to submit its position paper for its failure to appear.
Respondent-Applicant submitted its position paper on 24 September 2013.

The contending mar  are reproduced below:

Opposer’s mark Respondent-Applicant’s mark

LESCOL LEZTROL

% Exhibits “1” to “12”






