





confusingly similar to its "SNACKERS” mark in violation of Section 123.1 (d) of
Republic Act No. 8293, otherwise known as the Intellectual Property Code ("IP
Code™). In support of its opposition, the Opposer submitted the printout of the E-
Gazette publication ¢ the contested application and the affidavit of Ma. Francesca Q.
Baltazar, with annexes.*

The Respondent-Applicant filed its Answer on 06 August 2015 alleging,
among others, that it applied for registration of “SNACKERS FAVORITE CHIPS" label
on 03 January 2003. he same eventually ripened to registration on 16 June 2016.
Due to inadvertence, owever, it failed to file the 3" Year Declaration of Actual Use
("DAU"). Despite this it continued to use its mark. Thereafter, on 31 October, 2014,
it again filed an application for “SNACKERS FAVORITE CHIPS” mark.

The Responde t-Applicant contends that the Opposer’s mark is different from
its applied mark. Fitoc, its mark contains the additional words “FAVORITE CHIPS”
while the Opposer’s is accompanied by the “JELLYACE” brand. Second, its mark
includes a representa+ion of chips while the Opposer’s with photographs of ready-to-
eat gelatin products. Third, the Opposer’s mark has a leaf-like device on top of the
letter “S”. Lastly, th_. Opposer’s mark is composed of different colors. It moreover
avers that when cc sumers look at the Opposer’s mark, they will think of the
different flavors of s et gelatin. In contrast, when buyers look at its mark, they will
think of salty and ¢ unchy treats. Furthermore, it asserts that consumers of the
Opposer’s products 1 fer thereto as “JELLYACE”, not "SNACKERS". The Respondent-
Applicant submitted 3 copy of Certificate of Registration No. 4-2003-00031 as
evidence.

Pursuant to € ice Order No. 154, s. 2010, the case is referred to mediation.
The parties, howev , did not reach any settlement. Thereafter, the preliminary
conference was scheuuled on 09 June 2016. Upon termination thereof on the same
date, the parties were directed to submit their respective position papers. After
which, the case is deemed submitted for decision.

The issue to be resolved in this case is whether the Respondent-Applicant’s
mark “"SNACKERS” s| uld be allowed registration.

Section 123.1 (d) of the IP Code provides that:

"123.1. A mark cannot be registered if it:

(d) Is identicz ~ with a registered mark belonging to a different proprietor or
a mark with a. earlier filing or priority date, in respect of:

* Marked as Exhibits “B” to “K”.
5 Marked as Exhibit “1”.






"The question is not whether the two articles are distinguishable by
their label when set side by side but whether the general confusion made
by the article 1-~on the eye of the casual purchaser who is unsuspicious and
off his guard, ;i such as to likely result in his confounding it with the
original, As observed in several cases, the general impression of the
ordinary purct--ser, buying under the normally prevalent conditions in
trade and givi. _' the attention such purchasers usually give in buying that
class of goods is the touchstone.”

Succinctly, since the Respondent-Applicant’s chips and the Opposer’s gelatin
products have the s 1e target market and flow in the same channels of trade, the
minor differences in the mark will not diminish the likelihood of the occurrence of
confusion, mistake and/or deception. It is highly probable that the purchasers will be
led to believe that Respondent-Applicant’s mark is a mere variation of Opposer’s
mark. This especially so with respect to the kind of goods the competing marks
cover, which are less expensive products. As such, consumers thereof less inclined
to closely examine specific details of similarities and dissimilarities between
competing marks.

Moreover, it i~ settled that the likelihood of confusion would not extend not
only as to the purch_.er's perception of the goods but likewise on its origin. Callman
notes two types of confusion. The first is the confusion of goods "in which event the
ordinarily prudent purchaser would be induced to purchase one product in the belief
that he was purchasing the other." In which case, "defendant’s goods are then
bought as the plaint f's, and the poorer quality of the former reflects adversely on
the plaintiff's reputation." The other is the confusion of business. "Here though the
goods of the parties are different, the defendant’s product is such as might
reasonably be assumed to originate with the plaintiff, and the public would then be
deceived either into that belief or into the belief that there is some connection
between the plaintiff and defendant which, in fact, does not exist."®

Finally, it is € phasized that the essence of trademark registration is to give
protection to the owners of trademarks. The function of a trademark is to point out
distinctly the origin or ownership of the goods to which it is affixed; to secure to him
who has been instrumental in bringing into the market a superior article of
merchandise, the fi_it of his industry and skill; to assure the public that they are
procuring the genu e article; to prevent fraud and imposition; and to protect the
manufacturer again  substitution and sale of an inferior and different article as his
product.’ Based on we above discussion, the Respondent-Applicant’s trademark fell
short in meeting this function.

8 5ociete des Produits Nestle, S.A. vs. Dy, G.R. No. 172276, 08 August 2010.
9 pribhdas J. Mirpuri vs. Court of Appeals, G.R. No. 114508, 19 November 1999.



WHEREFORE, premises considered, the instant opposition is hereby
SUSTAINED. Let the filewrapper of Trademark Application Serial No. 4-2014-
0013617 be returned, together with a copy of this Decision, to the Bureau of
Trademarks for information and appropriate action.

SO ORDERED.

Taguig City,

ATTY. Z JEJANO-PE LIM
Aujuuitauunl Officer
Bureau of Legal Affairs



