








d__:ive ordinary purchased as to cause him to purchase the one supposing it to be
the other.’

Moreover, the Respondent-Applicant will use or uses the mark "MARATHON
AND LOGO"” to motorcycle parts and accessories, which goods are similar and/or
re...ed to the Opposer’s goods automotive and motorcycle batteries. Thus, the
differences will not diminish the likelihood of the occurrence of confusion, mistake
and/or deception. It is highly probable that the purchasers will, at the very least, be
reminded of the Opposer’s marks when they encounter the Respondent-Applicant’s,
and vice-versa. Withal, the protection of trademarks as intellectual property is
intended not only to preserve the goodwill and reputation of the business
established on the goods bearing the mark through actual use over a period of time,
but also to safeguard the public as consumers against confusion on these goods.®

Furthermore, it is settled that the likelihood of confusion would not extend not
only as to the purchaser’s perception of the goods but likewise on its origin. Callman
notes two types of confusion. The first is the confusion of goods "in which event the
ordinarily prudent purchaser would be induced to purchase one product in the belief
that he was purchasing the other." In which case, "defendant’s goods are then
bought as the plaintiff’s, and the poorer quality of the former reflects ad\ .._ely on
the plaintiff’s reputation.” The other is the confusion of business. "Here though the
goods of the parties are different, the defendant’s product is such as might
reasonably be assumed to originate with the plaintiff, and the public would then be
deceived either into that belief or into the belief that there is some connection
between the plaintiff and defendant which, in fact, does not exist."’

Finally, it is emphasized that the essence of trademark registration is to give
protection to the owners of trademarks. The function of a trademark is to point out
distinctly the origin or ownership of the goods to which it is affixed; to secure to him
who has been instrumental in bringing into the market a superior article of
merchandise, the fruit of his industry and skill; to assure the public that they are
procuring the genuine article; to prevent fraud and imposition; and to protect the
manufacturer against substitution and sale of an inferior and different article as his
product.® Based on the above discussion, Respondent-Applicant’s trademark fell
short in meeting this function. The latter was given ample opportunity to defend its
trademark application but Respondent-Applicant failed to do so.

Accordingly, this Bureau finds and concludes that the Respondent-Applicant's
trademark application is proscribed by Sec. 123.1(d) of the IP Code.
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