UNIIED LIFE SCIENCE PTY. LTD., } IPC No. 14-2013-00461
Opposer, } Opposition to:
} Appln. Serial No. 4-2013-000781
-versus- } Date Filed: 27 January 2013
}
!
MA. LILIA FLOR R. MURALLA, } TM: FIBER-C
Respondent-Applicant. }
X X

NOTICE OF DECISION

OCHAVE & ESCALONA
Counsel for Opposer
No. 66 United Street,
Mandaluyong City

ONOFR RANCISCO, JR.

Counse 'espondent- Applicant

Unit 315, 3@ Hoor, G.A. Tower 1 Condominium
No. 83 Boni, EDSA, Mandaluyong City

GREETINGS:

Please be informed that Decision No. 2017 - dated 07 June 2017 (copy
enclosed) was promulgated in the above entitled case.

Pursuant to Section 2, Rule 9 of the IPOPHL Memorandum Circular No. 16-007
series of 2016, any party may appeal the decision to the Director of the Bureau of Legal
Affairs within ten (10) days after receipt of the decision together with the payment of
applicable fees.

Taguig City, 07 June 2017.
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Respondent-Applicant’'s use and registration of the mark will
diminish the distinctiveness of  Opposer’s trademark
“FIBERCLEAR.”

The Petitioner submitted the following evidence:

Exhibit “A” — Copy of the pertinent page of the IPO E-Gazette; and
Exhibit “B” — Certified True Copy of the Certificate of Registration No. 4-
2012-00010155 for the trademark FIBERCLEAR.

This Bureau issued a Notice to Answer dated 10 December 2013

and served to Respondent-Applicant on 13 December 2013.

On 14 March 2014, Respondent-Applicant filed its Verified Answer

denying all the material allegations of the Opposition. The Respondent-
Applicant further alleged that:

1.

2.

Opposer has no legal capacity to sue and institute and prosecute the
verified notices of Opposition;

Opposer has no cause of action since there is no confusing similarity
between the Respondent-Applicant’s trademark “FIBER-C” with a
distinctive rectangular design in color and the Opposer’s
“FIBERCLEAR” mark;

Opposer’s claim that the Respondent-Applicant’s use and registration
of “FIBER-C” with a distinctive rectangular design in color would
undermine the distinctive character or reputation of, and cause
potential damage to “FIBERCLEAR?” is bereft of any factual and legal
basis; and

Relevant consumers would not be misled and deceived into believing
that Respondent-Applicant’s products using “FIBER-C’ with
distinctive rectangular design in color are sourced from or have
originated from the Opposer.

The Respondent-Applicant submitted the following evidence:

Exhibit “1” — Joint Affidavit-Testimony of Ms. Ma Lilia Flor R. Muralla

and Mr. Arnold Resma Anduyan;

Exhibit “2” — copy of the license to Operate issued by the Food and Drugs

Administration;

Exhibit “3” — Copy of the “Fiber —C” Brochure / Leaflet (Horizontal

Orientation);

Exhibit “4” — Copy of the “Fiber —C” Brochure / Leaflet (Vertical

Orientation);

Exhibit “5” — Copy of “Fiber-C” Bottle Label (Horizontal Orientation);
Exhibit “6” — Copy of “Fiber-C” Bottle Label (Close Up view);

Exhibit “7” — Copy of “Fiber-C” Bottle Label with ION mark (Close Up
View);






The competing marks are reproduced below for comparison:

FIBERCLEAR

Respondent-Applicant’s Opposer’s Trademark
Trademark

Upon examination of the two competing trademarks and the evidence
submitted by the parties, this Office finds that the registration by the
respondent-applicant of the mark “FIBER-C” is unlikely to cause confusion
or indicate any connection between the respondent-applicant’s goods and
that of the opposer’s product.

While the two trademarks have similar letters, the differences in the
composition and pronunciation of the two marks are very apparent and
significant from both the visual and auditory standpoints. Contrary to the
argument of the Opposer, this Bureau finds that the dominant feature of
the Opposer’s mark is the whole word “FIBERCLEAR” and not any part
thereof. The said dominant feature is distinct and noticeably different from
the composite mark “FIBER-C.”

Moreover, unlike ordinary consumer goods, pharmaceutical or
nutritional products belong to a different class of goods and their
dispensation are highly regulated by the government. Also, consumers are
very circumspective in buying these pharmaceutical and nutritional
products. Thus, the probability that the consumers or the pharmacists will
commit the mistake of interchanging the respondent-applicant’s product
with that of the Opposer’s is close to nil.

Our Supreme Court thus held that confusing similarity should be
determined on the basis of visual, aural, connotative comparisons and
overall impressions engendered by the marks in controversy as they are
encountered in the realities of the marketplace.4 In this case, there is no
confusing similarity between the two trademarks.

Aptly, it is emphasized that the function of a trademark is to point
out distinctly the origin or ownership of the goods to which it is apy ' :d; to
secure to him who has been instrumental in bringing into the market a
superior article of merchandise; the fruit of his industry and skill; to
assure the public that they are procuring the genuine article; to prevent
fraud and imposition; and to protect the manufacturer against substitution

4Societe Des Produits Nestle, S.A. v. Court of Appeals, G.R. No. 11012, 4 April 2001



and sale of an inferior and different article as his product.5 This Bureau
finds that respondent-applicant mark is consistent with the above stated
function and should be allowed to be registered.

WHEREFORE, premises considered, the instant opposition to
Trademark Application Serial No. 42013000781 is hereby DISMISSED.
Let the filewrapper of Trademark Application Serial No. 42013000781 be
returned together with a copy of this Decision to the Bureau of
Trademarks (BOT) for appropriate action.

SO ORDERED.

Taguig City, .

Atty.

A0juuaiCdulonn ulLLcer

Bureau of Legal Affairs

5 Pribhdas J. Mirpuri vs. Court of Appeals, G.R. No. 114508, November 19,1999



